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#«-v.„t?.A# u . S. DISTRICT COURT OPINIO?-! UPHOLD.S BENEFITS OF 7fAGE-H0UR UH'I 

FOR NON-RBtAlLlNG EMPLOYEES OF vmOLl̂ :S/Ai.E*RS 

Approximately 500,000 n o n - r e t a i l s e l l i n g omployees of the na t ion»s chain 

s t o r e and who le sa l ing i n d u s t r i e s a re affeclxkl-by a f a r reachi j lg YVa^e-Hcoir Lav/ 

opinion j u s t anrx^rbcved- i n U. S, D i s t i d i ^ Court a t P'^vLlad^lpihaa., P^imsti-TOaiia, 

STH^Kiific.ally, t he op in ion , by Judge Harry S. Kalodner, upholds t h e ccn t^n t ton 

of the YYage ar^ Hour Di 'vis ion, U, S, Departme.nt of Labor, t h a t some 3,200 non-

r9"tadl s o i l i n g employees of American S tores .Co. ar© e n t i t l e d t o tho minimum wa.g©. ,̂-

and overt ime b e n e f i t s of t l i e . P a i r Labor Standard.'? Aot , Hov/e-vdr, the p r i n c i p l e s 

expressed by Judge.Kalodner d n ' r e q u i r i n g e x t e n s i o n of the . . l aw ' s p rev i sdcns t o t h e 

d i s t r i b u t i n g and o the r n o n - r e t a i l s o i l i n g employees v/ho scinra the g roce ry c h a d a ' s 

2,300 r e t a i l s t o r e s in..sevon s t a t e s and the D i s t r i c t of Columbia, are he ld t o b© 

a p p l i c a b l e t o bo th ciiain s t o r e s and t h e "Wholosaling i n d u s t r y i n g e n e r a l . The fdrm-

aJ.sr»-operates l lvnirehjouses i n se'vcn s t a t e s ; seven bake r i e s in thjocr'rrta-tcs; "two 

i^annsries; p u r c h a a i n g . o f f i c e s ; c e n t r a l o f f i c e s ; coffee r o a s t i n g p l a n t ; au to 

mainterjuioe-shopj-me-ohanical .sliopj laundry and gontiont shopj p r i n t i n g and 

mul-tigraphing shop; l abnra to ry^ b o t t l i n g works ajid food p rocess ing p l a n t . 

Judge Kalodner poin-fced o u t : - . 

"The de fendan t ' s v/urehousos ncrform. o s s e n t i a l l y the some func t ions as those, 

performed by independent wholosalo g r o c e r s , and t h e i r m.odo of ope ra t ion i s sub

s t a n t i a l l y the same. I t i s p a t e n t •Q-'.at t he cos t of r>poration of thoso v/arehouses--•' 

ia r o f l o o t e d i n the c o s t of ope ra t ion of the r e t a i l s t o r e s vrhich thoy sersre, s i n o e -

oacJi r e t a i l Btore i s deb i t ed by the defendant v\dth tho o-vorall ohargos of t h e 

servicir jg •vmrehouse," 

Comparing- c h a i n - s t o i ^ •wurehouses wdth •waroho-oscs opera'cod by v /holosa lors , ^ . 

Judg9--Kalodner s a i d : 
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"Since w h o l e s a l e r s who s e l l i n interstate.coBKiorffe t o aon -ok i in grocery s t o r e s 

and moat shops , v/hioh a re engaged in compet i t ion w i t h t h e s t o r e s rpo ra t ed by t h e 

defendant , a re compelled t o comply w i t h the Act , an exemption of s i m i l a r l y opera ted 

v/arehou56s v/ould r e s u l t i n a biaridansome d i f f e r e n t i a l t o the complying v/arehousos and 

t h e i r customer r e t a i l s t a r e s , 

" A d d i t i o n a l l y , a d i f f e r e n t i a l in labor c o s t s would v/eight heav i ly aga in s t 

who le sa l e r s and pub l i c warehouse.-, v/hich perfoim: f 'onctions analogous t o and i n com

p e t i t i o n w i th the chain s t o r e warehouses , _ , . 

" I t does not follow t h a t because a u n i t af an e n t e r p r i s e i s a conp(?ncnt or 

necessa ry p a r t of t h a t onterp.ri5e t h a t i s i t to be so regarded as p a r t and peircel 

of tho v/hole e n t e r p r i s e as to lose i t s i n d i v i d u a l and s e p a r a t e i n d e n t i t y a s an 

e s t a b l i s h m e n t , • • f ' ' 

" I can f ind no b a s i s for r e j e c t i n g tho commonly accepted d e f i n i t i o n of ' r e t a i l 

e s tab l i s l iment ' and s u b s t i t u t i n g for i t t he d e f i n i t i o n of t h e de fendan t , a s has bof̂ '-i 

p o i n t e d o u t , 'bhe Act being remedial and Sec t ion 13(a ) (2 ) being an exemption, t he 

burden r e s t s upon the defendant to p r o / e t h a t i t comes w i t h i n the exem.ption« I t 

has f a i l e d t o meet t h i s burden ," 

In r e p l y t o the company's con ten t ion t h a t employoes of four of t h e 11 vmre-

houses were enga.ged in i n t r a s t a t e shipments on ly , s ince merchandise handled by 

those fo'ur v/arehouses did not move out of the s t a t e i n v/hiori t h e u n i t s were l o c a t e d . 

Judge Kalodner hold such employees were covered, inasmuch as they handled and r e -

shipped merchandise which came from, p o i n t s ou ts ide of the s t a t e . 

Declar ing " t h a t c o n t e n t i o n , t o e , cannot he s u s t a i n e d , " Judge Kalodner found: 

"The t e s t t o be appl ied as t o v/hether or not employees come v/ i th in the scope of t h e ' 

Af̂ t i s t h e na ture of t h e i r ermjloyment - - not the na turo of -their employer' s 

b i i s i n e s s , " , . .• '' ''" ' ;,- ,.ov 

The dec i s ion v/as reached a f t o r an extended t r i a l , Abner Brodie of The 

Department of Labor 's l e g a l s t a f f headed the govoriment lawyers who prosen'bed the 

case on beha l f cf t h s A d m i n i s t r a t o r , 
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